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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under reg- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are re- 
quired to be published in the Federal Register. For reasons of policy 
the identities of the parties are not reported in decisions issued under 
one statute which expressly authorizes, but does not require the pub- 
lication of the facts and circumstances of a violation, unless the Sec- 
retary in his decision has specifically ordered or directed such pub- 
lication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 et seg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.) 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported will be found at end of 
each issue, and the cumulative yearly Index-Digest will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. 








CONTENTS 


LIST OF DECISIONS REPORTED 
November 1946 


AGRICULTURE DECISIONS AD. 
Administrative Procedure Act No. 
Avon Dairy Company et al. (AMA Doc. No. 75-1 to 75-24) 
*Section 10(d) of Administrative Procedure Act confirms 
existing law 


Commodity Exchange Act 
Daniel, Joseph M. (CEA Doc. No. 41) *Suspension of regis- 
tration for trading privileges on contract markets 


Packers and Stockyards Act, 1921 
The Peoria Union Stock Yards Company (P&S Doc. No. 5) 
*Continuation of rates and charges 


Perishable Agricultural Commodities Act, 1930 

Comer Produce Company v. M. Lapidus and Sons (PACA 
Doc. No. 4360) *Meaning of terms f.o,b. and f.o.b. accept- 
ance final—Not modified by evidence of custom and usage 

Falk-Anderson Company v. James Tozzi and Company 
(PACA Doc. No. 4526) *Failure to deliver in accordance 
with terms of contract —- ela iea ae ai eeeaie 

PACA Doc. No. 4172 (1943)* Vacation of prior order denies 
application for license to partnership —--------- 

PACA Doc. No. 4187 (1943) *Breach of warranty 

PACA Doc. No. 4261 (1943) *Prior Dismissal order stayed 

PACA Doc. No. 4544 *Dismissal—Settlement between parties 

PACA Doc. No. 4561 *Dismissal—Settlement between parties- 


COURT DECISIONS 
Agricultural Marketing Agreement Act of 1937 
United States v. Titusville Dairy Products Co., 63 F. Supp. 
104 (1945) *Mandatory injunction—Stay of administra- 
tive proceeding fe Se ee 
Wetmiller Dairy & Farm Products Co., Inc. v. Wickard, 
Secretary of Agriculture, 60 F. Supp. 622 (1944) *Classifi- 
cation of milk in accordance with its utilization at sec- 
ond plant —_- whith 1745 
Reference to cumulative material : 


Cumulative list of Court Decisions published in Agriculture Decisions 


INDEX-DIGEST 
Index-Digest of Agriculture Decisions 
Index-Digest of Court Decisions ee aia 


*Hint to important legal and economic points contained in deecwion Reference to 


Page 


S51 
iii 
iv 


othe 


points involved in this case willi be found in Index-Digest in this issue of Agriculture Deci 


sions.--Ed. 












AGRICULTURE DECISIONS 
(A. D. 1349) 


AMA Doc. 




















75-1 to 75-24. Decided 





Nos. 





In re AVON DaAtry Company et al. 
October 16, 1946.* 


Denial of Application to Postpone Effective Date of Order No. 75— 
Section 10(d) of Administrative Procedure Act Sanctions 
Existing Law 

Milk handlers subject to the Order No. 75 issued under the Agricultural Mar- 
keting Agreement Act of 1937 are not entitled to postponement of the 
effective date of the order pending review thereof since the application 
to postpone has not been convincing that justice requires such postpone- 
ment. This determination is in accordance with section 10(d) of the 
Administrative Procedure Act which provides that “pending judicial re- 
view any agency is authorized, where it finds that justice so requires, 
to postpone the effective date of any action taken by it” and which 
merely confirms existing law.** 


Decision by Thomas J. Flavin, Judicial Officer. 

DENIAL OF APPLICATION TO POSTPONE EFFECTIVE DATE OF 

ORDER No. 75 

On September 23, 1946, petitioners in AMA Dockets No. 75-1 to 
75-24, inclusive, proceeding under Section 8¢(15)(A) of the Agri- 
cultural Adjustment Act (1933), as amended and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 
(7 U.S.C. 1940 ed. 601 et seqg.), tiled an application to postpone the 
effective date of Order No, 75 applicable to the handling of milk 
in the Cleveland marketing area. Order No. 75 became effective in 
part on August 1, 1946, and in part on September 1, 1946. Petition- 
ers, handlers of milk in the area, filed their petition for review on 
August 2, 1946, claiming for numerous reasons that the order is not 






















“in accordance with law.” 

The application to postpone the effective date recites that each of 
the petitioners is adversely affected and grieved by Order No. 75, 
that, pending review and final adjudication of the legality of the 
order, each will suffer an irreparable injury in the payment of ad- 
ministration expenses and in complying with other obligations im- 
posed by the order from which they would have no recourse unless 
the effective date of the order is postponed, and that justice to each 
of the petitioners requires that the order be so postponed. The appli- 
cation also states that Section 10(d) of the Administrative Procedure 
Act authorizes the Secretary of Agriculture to postpone the effective 
date of Order No. 75 pending conclusion of review proceedings. 

On October 10, 1946, the Production and Marketing Administra- 
tion filed an answer to the application. The answer points out that 
the Secretary of Agriculture, after public hearing in which all in- 
terested persons were allowed to present relevant evidence and sub- 


















*This decision reached the editor too late for publication in prior issue of Agriculture 
Decisions.—Ed. 
_ **Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
5 A.D. 817 
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mit written briefs and arguments, found that the issuance of the 
order was the only practical means of accomplishing the purposes 
of the act, that the issuance of the order was favored by more than 
two-thirds of the producers affected, that the Economic Stabilization 
Director, acting for the President of the Untied States, approved 
the findings of the Secretary in the issuance of the order, that the 
order was made effective in part on August 1, 1946, and in part on 
September 1, 1946, and has been subsequently in full force and effect, 
and that numerous handlers have been complying therewith. The 
answer goes on to state that postponement of the effective date of 
the order would deprive the producers of the rights to which the 
Secretary found them to be entitled and that there would be a con- 
fusion in the market as some handlers have already complied and 
are now complying with the order. The answer further contends 
that denial of the requested deferment would not cause irreparable 
damage to the petitioners since no penalty can be incurred by them 
and no summary action can be taken against them because action 
in court is the only means of enforcing compliance with the order. 
On the other hand, the answer states that deferment of the effective 
date would irreparably damage the producers of milk marketed in 
the area since their rights, as determined by the Secretary and ap- 
proved on behalf of the President, would be annulled during the 
period over which litigation extended even though the action of the 
secretary was finally decided to be in full compliance with law. 
Section 10(d) of the Administrative Procedure Act, Public Law 
404, 79th Congress, 2d Session, approved June 11, 1946, is as follows: 


“Interim 





Relief.—Pending judicial .review any agency is authorized, 
where it finds that justice so requires, to postpone the effective date of 
any action taken by it. Upon such conditions as may be required and to 
the extent necessary to prevent irreparable injury, every reviewing court 
(including every court to which a case May be taken on appeal from or 
upon application for certiorari or other writ to a reviewing court) is 
authorized to issue all necessary and appropriate process to postpone the 
effective date of any agency action or to preserve status or rights pend- 
ing conclusion of the review proceedings.’’! 


The first sentence, as far as this proceeding at least is concerned, 
merely confirms existing law. See Senate Judiciary Committee Print 
of S.7, June 1945 and Attorney General’s Statement Regarding 
Revised Committee Print of October 5, 1945 (both are contained in 
Senate Document No. 248, 79th Congress, 2d Session, Legislative 


'The Report of the House Judiciary Committee on S.7 in explanation of section 10(d) con- 
tains the following (pp. 43, 44): “The authority granted is equitable and should be used by 
both agencies and courts to prevent irreparable injury or afford parties an adequate judicial 
remedy. Such relief would normally, if not always, be limited to the parties complainant and 
may be withheld in the absence of a substantial question for review. In determining whether 
agen¢ey action should be postponed, the court should take into account that persons other than 
parties may be adversely affected by such postponement and in such cases the party seeking 
postponement may be required to furnish security to protect such other persons from loss 
resulting from postponement.” 








In re JOSEPH M. DANIEL 5 A.D. 819 


2 
History, Administrative Procedure Act, pp. 38 and 230): La Verne 
Cooperative Citrus Ass'n et al. v. United States, 142% F.(2d) 415 
(C. C. A. 9th, 1944); In re Avondale Dairy Company et al. 4 A.D. 
1, 19 (1945). See also Vakus v. United States, 321 U.S. 414, 488 
(1944). 

Petitioners’ application to postpone, examined in the light of the 
answer thereto, has not been convincing that justice requires the 
postponement sought. The request for postponement is denied and 
petitioners’ application is dismissed. 

Copies hereof shall be served upon the parties or their counsel of 
record by registered mail or in person. 


(A. D. 1350) 
In re JOSEPH M. DAnieL. CEA Doc. No. 41. Decided November 12, 1946. 


Suspension of Registration and Trading Privileges on Contract Markets 


For respondent’s failure to segregate the customer’s funds and his failure to 
keep a written record of trades which he confirmed, respondent's regis- 
tration and trading privileges on contract markets are suspended as con- 
sented to by respondent and recommended by the complainant in this 
proceeding.* 


Mr. Beni, M. Holstein for complainant. Mr. Joseph M. Daniel, pro se. 
Decision by Thomas J, Flavin, Judicial Officer. 


ORDER 

This is a disciplinary proceeding under the Commodity Exchange 
Act (7 U.S.C. Chapter 1), instituted by a complaint issued by the 
Secretary of Agriculture on August 14, 1946. The respondent, 
Joseph M. Daniel, Chicago, Illinois, was charged with failing to 
segregate a customer's funds and failing to keep the required writ- 
ten record of futures trades which he confirmed. By a document 
filed on October 23, 1946, respondent waived hearing, admitted the 
facts, and consented to the issuance of an order suspending his regis- 
tration and trading privileges for 60 days. On October 30 the Com- 
modity Exchange Authority filed its recommendation of such an 
order. Thereafter the record was submitted to this office, where this 
order has been prepared. 

FINDINGS OF FACT 

1. During May, June, July, and August, 1945; Joseph Meredith 
Daniel, the respondent, doing business at 176 West Adams Street, 
Chicago, Illinois, registered under the act as a futures commission 
merchant, received a total of $1,829 from a customer, Harry J. 
Diacou, to margin and secure contracts in rye futures on the Chicago 
Open Board of Trade, a contract market, but did not keep the funds 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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ae 
received and accruing to the customer, nor the resulting contracts, 
separate or segregated from his own funds and futures contracts. 
2. Respondent kept no written record of rye futures contracts 
on the Chicago Open Board of Trade which he confirmed to Diacou 
during the period above-mentioned. 


CONCLUSIONS 

Respondent’s failure to segregate the customer’s funds violated 
section 4d of the act (7 U.S.C. 6d), and his failure to keep a written 
record of trades which he confirmed violated section 4 of the act 
(7 U.S.C. 6). Such violations authorize suspension of his registra- 
tion-and trading privileges on contract markets. Accordingly, the 
suspension consented to and recommended by the parties should be 
ordered. 

SANCTION 

Beginning on the 30th day after this date, the registration of 
respondent as a futures commission merchant is suspended for 60 
days. 

Beginning on the 30th day after this date, all contract markets 
shall refuse respondent all trading privileges thereon for a period 
of 60 days. 

Copies of this order shall be served on the parties and on each 
contract. market. 


(A. D. 1351) 
In re THE PeEorta UNion Stock YArps Company. P&S Doc. No. 5. Decided No- 
vember 18, 1946. 
Supplemental Order—Continuation of Rates and Charges Now in Effect 


The rates and charges prescribed by the order of November 28, 1945, are 
hereby continued in effect until further order herein. 


? 


Mr. Elmer J. Scott for Production and Marketing Administration. Mr. C. B. 
Heinemann, Jr., of Washington, D. C., for respondent. Mr. T. Vincent 
Grifith, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 

On November 28, 1945, the Judicial Officer entered an order (4 
A.D. 1094) approving certain amendments to respondent’s tariff for 
a period of one year from December 1, 1945. On October 31, 1946, 
the respondent filed a petition for modification of said order of 
November 28, 1945. 

Inasmuch as the order of November 28, 1945, expires on Novem- 
ber 30, 1946, and the Production and Marketing Administration by 
its attorney has agreed that the rates prescribed in the said order 
may be continued in effect until such time as the respondent’s peti- 








PACA DOC. No. 4544 5 A.D. 821 


tion for modification can be finally determined by order, accord- 
ingly, the rates and charges prescribed by the order of November 
28, 1945, are continued in effect until further order herein. 

Copies hereof shall be served upon the respondents by registered 
mail or in person and upon the Production and Marketing Adminis- 
tration. 


(A. D. 1352) 
PACA Doo, No. 4544.* Decided November 1, 1946 


Dismissal—Settlement Between Parties 


Complaint for reparation dismissed on notification by complainant that pay- 
ment in full has been made by respondent in accordance with settlement 
agreement between the parties. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Frank E. Tro- 
baugh, of West Frankfort, Illinois, for respondent. Mr. John J. Toohey, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 

On April 20, 1945, complainant filed a formal complaint against 
the respondent under the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 1940 ed. 499a et seg.), asking for an award of repara- 
tion in the amount of $3,791.54 for five carloads of potatoes pur- 
chased from complainant by respondent. On January 11, 1946, the 
respondent filed an answer and a counterclaim against the com- 
plainant to which the complainant filed a reply February 6, 1946. 
Subsequently there were filed by the respective parties an amended 
formal complaint, an answer to the amended complaint, an amended 
counterclaim and a reply to the amended counterclaim. Thereafter 
the proceeding was assigned for oral hearing July 9, 1946, at * * *. 

The complainant and respondent appearing at the hearing by 
their respective attorneys requested a pre-hearing conference for the 
purpose of simplifying the issues raised by the pleadings. Their 
request was granted. At the pre-hearing conference it was agreed 
between the parties that as of the date of hearing the respondent 
was indebted to the complainant in the sum of $2,200, less any 
amounts recovered on claims against the carriers for loss or damage 
arising out of any of the shipments involved. It was further agreed 
that the respondent would then and there pay the complainant 
$1,100 and would pay within 90 days thereof, the $1,100 balance of 
the admitted liability. The parties further agreed that upon full 
payment of the sum of $2,200 the complaint should be dismissed 
with prejudice. A stipulation in writing to that effect signed by 
the respondent personally and for the complainant by its authorized 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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representative was filed with the examiner when the oral hearing 
was opened immediately following the conclusion of the pre-hearing 
conference. 

By letter dated October 17, 1946, complainant’s authorized repre- 
sentative states that complainant has received payment in full under 
the terms of the agreement referred to above. Accordingly, and as 
agreed by the parties, the complaint is hereby dismissed with preju- 
dice, effective 10 days after this date. 

Service hereof shall be made on the parties. 


(A. D. 1353) 


CcMER PRopUcE CoMPANY v. M. LaPipuUs AND Sons. PACA Doc. No. 4360. De- 
cided November 12, 1946. 


Failure to Pay Purchase Price—Suitable Shipping Condition 


Where two out of the five carloads of cantaloups purchased at a price f.o.b Cali- 
fornia, at destination showed an average of 4 percent decay after nine 
days in transit, it is held that they were in suitable shipping condition, 
and since buyer made no objection until 14 days after arrival of one car 
and 10 days after arrival of the other, held further, that such retention 
of the cantaloups without objection, warranted the inference that they con- 
formed to contract specifications, or that buyer concluded to accept them 
regardless of their condition and, therefore, it must pay the agreed pur- 
chase price. 


Meaning of Terms F.O.B. and F.O.B. Acceptance Final—Not Modified 
by Evidence of Custom and Usage 


Where complainant on different dates during a five-day period sold to re- 
spondent a total of five carloads of cantaloups at prices f.o.b. California 
shipping point, and complainant contended that by custom and usage 
“f.o.b.” meant “f.o.b. shipping point acceptance final.” and respondent 
unloaded and sold three of the carloads at destination and rejected two 
carloads, on the ground that none of the five carloads contained canta- 
loups that were in suitable shipping condition, held that the meaning 
of the terms “f.o.b.” and “f.o.b. acceptance final,’ as defined in the regu- 
lations is clear and not subject to change by evidence of custom and usage, 
and that the sale and purchase was on an f.o.b. basis. 


Lawful Rejection—Commodity Not in Suitable Shipping Condition 


Where two out of a total of five carloads of cantaloups were purchased at a 
price f.o.b. California shipping point, but at destination an average of 
9 percent were soft, 8 percent were affected by decay, and an average 
of 17 percent had sticky stem scars, most of which were moldy, and the 
buyer rejected, held that the melons were handled under normal transpor- 
tation service and conditions, and since they were not in suitable ship- 
ping condition, the buyer’s rejection was warranted. 


Condition at Destination Showing Lack of Suitable Shipping Condition 


Where one out of five carloads of cantaloups purchased at a price f.o.b. Cali- 
fornia, showed an average of 12 percent decay at destination, 3 percent 
had sunken and discolored scars, and the stems of approximately 7 per- 
cent were moldy and sticky, held that they were not in suitable shipping 


condition. 


Principal and Agent—Ratification of Act of Sub-Agent 


Where a buyer of cantaloups acted through a buying agent and the agent 
placed some of the orders through a sub-agent, but buyer did not object 
to the purchase made through the sub-agent, held (1) that in the absence 
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of authority of the agent to employ a sub-agent, the authority of the agent 
is presumed to be personal and he cannot delegate it to another so as to 
affect the rights of his principal; and (2) that although the sub-agent 
was not employed by the buyer, the latter ratified his acts by failing to 
repudiate the action of the sub-agent within a reasonable time. 


Mr. Henry C. Nichols, of Messrs. March & Rossiter, of Chicago, Illinois, for 
complainant. Mr. Alexander Golbus, of Chicago, Illinois, for respondent. 
Mr. John T. McGrath, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

On January 10, 1944, the Comer Produce Company of Phoenix, 
Arizona, filed a complaint under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.). against re- 
spondent, M. Lapidus & Sons, of Chicago, Illinois, alleging a sale 
of tive carloads of cantaloups to respondent at prices f.o.b. Blythe, 
California, shipping point acceptance final; that respondent accepted 
the five carloads but failed and refused to pay complainant the 
agreed price in full; and that such failure to pay was in violation 
of the act. Complainant asks to be awarded reparation in the amount 
of the unpaid balance due on the five carloads. Complainant also 
alleges that contracts of sale were made to H. FE. Hanes, as agent for 
respondent. 

In answer to the complaint, respondent (a) neither admits nor 
denies the agency of H. E. Hanes; (b) alleges in effect that if the 
five carloads were sold to respondent the terms did not provide for 
shipping point acceptance final; (c) pleads noncompliance with the 
statute of frauds; and (d) alleges that the produce shipped was not 
in suitable shipping condition. 

The record includes a report of investigation that was served on 
the complainant on April 11, 1944, and on respondent on April 10, 
1944. A supplemental report of investigation was mailed to each 
of the parties on February 10, 1945. 

A hearing was held in Chicago, Illinois, beginning on July 17, 
1945. Both complainant and respondent were represented by counsel. 

The record shows that Hanes, as agent for respondent, purchased 
five cars of cantaloups from complainant during the period from 
June 21 to June 26, 1943. The cars arrived at destination in Chicago 
on various dates between July 1 and July 6, 1943. On the respec- 
tive arrival dates, except for car RD 13248 which was inspected the 
day after arrival, respondent obtained government inspections re- 
stricted to condition of the produce in each of the cars. Respondent 
unloaded and sold the cantaloups in three of the cars and rejected 
the other two carloads. Invoices for the contents of each of the cars, 
giving the number and size of the cantaloups and the price f.o.b. 
Blythe, California, were received in the mail by respondent on July 
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8, 1944. Following is a list of the cars involved, showing dates of 
shipment, dates of arrival, and the action taken by respondent rela- 


tive thereto: 


Date of Date of 
Car No. Shipment Arrival Unloaded Rejected 
URTX 10528_........ 6/21/43 7/1/43 7/1-2-3 
Wrels 67776.-......- 6/23/43 7/2/48 7/6 
RD 20392_........ 6/24/43 7/3/43 7/3/43 
ART 20880__---___- 6/26/43 7/6/48 7/7-8 
RD 192KG. 3. 6/26/48 7/6/43 7/7/43 


On July 1, 1948, the date of arrival at Chicago of the first car, 
URTX 10528, respondent wired Hanes in part as follows: 

“, . . SURPRISE OUR LIFE 10528 COMERS SOFT DECAYED ... 
GETTING GOVERNMENT INSPECTION. KNOW YOU DIDNT SEE 
THESE MELONS BECAUSE IF HAD WOULDNT HAVE TAKEN 
THEM ANY BASIS. DISLIKE COMPLAIN BUT THESE SHIPPERS 
CANT LOAD THIS POOR OVERRIPE QUALITY REPRESENT IT AS 
GOOD EXPECT US ACCEPT POSITIVELY WONT STAND ANY LOSS. 
FEW SOLD 2.50 2.75 TELL COMER DIVERT ELSEWHERE 67775 20392 
13248 20880 UNLESS WANTS US HANDLE BEST ADVANTAGE .. .” 


On or about July 1, 19438, in the course of a telephone conversa- 
tion relative to the matters referred to in the above wire to Hanes, 
Horace E. Comer, partner in complainant company, insisted that 
respondent pay agreed sale prices and refused to divert the four 
rolling cars. 

By wire dated July 3, 1948, respondent rejected car RD 20392, 
and by wire dated July 7, 1943, rejected car RD 13248. In each wire 
respondent referred to condition data from government inspections 
and stated that the produce was not in suitable shipping condition. 

In connection with each of the rejected cars complainant replied 
vy wire to respondent asserting that the cantaloups were sold to 
respondent’s representative f.o.b. California acceptance final and 
that no other disposition would be made. The two rejected carloads 
were ultimately abandoned to the railroad. 

On July 16, 1943, respondent mailed three checks to complainant 
purportedly representing proceeds of sale of carloads URTX 10528, 
WFEX 67775 and ART 20880 respectively. Each check was ac- 
companied by a report of sales, less freight and other charges on 
the car, and a copy of an official inspection certificate. Complainant 
lid not accept these checks. 


FINDINGS OF FACT 
1. Complainant, Comer Produce Company, is a partnership con- 
sisting of Horace E. Comer, Lawrence Comer and Caroline Taylor, 


whose address is Phoenix, Arizona. 
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2. Respondent, M. Lapidus & Sons, is a partnership consisting 
of Nathan Lapidus, William Lapidus and Jacob Lapidus, whose 
address is 59-61 South Water Market, Chicago, Illinois. Respondent 
has been licensed under the act since September 8, 1930. 

3. On June 21, 1943, complainant sold to respondent through 
respondent’s agent H. E. Hanes, one carload of Comer brand Jumbo 
cantaloups, consisting of 312 crates in car URT 10528, at $4..75 per 
crate for 57 crates, size 27, $5.75 per crate for 248 crates size 36, and 
$6.25 per crate for 7 crates size 45, f.o.b, Blythe, California, the ship- 
ping point, plus a General American pre-cooling charge of $20, 
making the total price of the carload $1,760.50. 

4. On June 23, 1943, complainant sold to respondent through re- 
spondent’s agent H. E: Hanes and subagent Tracy Miller, one carload 
of Comer brand Jumbo cantaloups consisting of 312 crates in car 
WEE 67775, at $4.75 per crate for 121 crates size 27, and $5.75 per 
crate for 191 crates size 36, f.o.b. Blythe, California, plus a General 
American pre-cooling charge of $20, making the total price of the 
carload $1,693.00, 

5. On June 24, 1943, complainant sold to respondent through 
respondent’s agent H. E. Hanes and subagent Tracy Miller, one car- 
load of Comer brand Jumbo cantaloups, consisting of 312 crates in 
car RD 20392, at $4.75 per crate for 87 size 27, $5.75 per crate 
for 220 crates size 36, and $6.25 per crate for 5 crates size 45, f.o.b. 
Blythe, California, plus a General American pre-cooling charge of 
$20. making the total price for the carload $1,729.50. 

6. On June 26, 1943, complainant sold to respondent through 
respondent’s agent H. E. Hanes and subagent Tracy Miller, one car- 
load of Comer brand Jumbo cantaloups, consisting of 312 crates in 
car ART 20880, at $4.50 per crate for 25 crates size 27, $5.50 per 
crate for 251 crates size 26, and $6.00 per crate for 6 crates size 45, 
f.o.b. Blythe, California, plus a General American pre-cooling 
charge of $20, making the total price of the carload $1,714.00. 

7. On June 26, 1943, complainant sold to respondent through 
respondent’s agent H. E. Hanes and subagent Tracy Miller, one car- 
load of Comer brand Jumbo cantaloups, consisting of 312 crates in 
car RD 18248, at $4.50 per crate for 97 crates size 27, $5.50 per crate 
for 211 crates size 36, and $6.00 per crate for 4 crates size 45, f.o.b. 
Blythe, California, plus a General American pre-cooling charge of 
$20, making the total price of the carload $1,641.00. 

8. Car URTX 10528 arrived at destination in Chicago, Illinois, 
on July 1, 1943, and was unloaded by respondent on July 1, 2 and 3, 
and sold for the net sum of $778.86. At that time the cantaloups 
were mostly firm. Approximately 12 percent were soft and bruised, 
and approximately 12 percent were affected by decay. An average 
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of 3 percent of the melons had sunken and discolored areas. Ap- 
proximately 7 percent had moldy stems, most of which were sticky. 

9. Car WFEX 67775 arrived at destination in Chicago, Illinois, 
on July 2, 1948, and was unloaded by respondent on July 6. The 
melons were then mostly firm. An average of 5 percent were soft 
and 4 percent were affected by decay. 

10. Car RD 20892 arrived at destination in Chicago, Illinois, on 
July 3, 1943. The melons were generally firm. An average of 9 per- 
cent were soft. Approximately § percent were affected by decay, 
mostly at stem scar, some on sides. An average of approximately 
17 percent of the melons had sticky stem scars, most of which were 
moldy. Respondent rejected the carload by wiring to complainant 
that the cantaloups were not in suitable shipping condition, and it 
was unable to handle. Complainant refused to make other disposi- 
tion and the shipment was abandoned to the railroad. 

11. Cars ART 20880 and RD 18248 arrived at destination in 
Chicago, Illinois, on July 6, 1943. The melons in car ART 20880 
were generally firm. An average of 2 percent were soft and 3 per- 
cent flabby. In half of the crates there was no decay and in the 
other half 3 to 8%, average of 2 percent, showed decay in early 
stages. Two percent of the melons had sunken discolored areas, and 
4% per cent had sunken and sticky stem scars. Respondent unloaded 
car ART 20880 on July 7 and 8 but did not notify complainant 
promptly of its objections to the condition of the cantaloups. 

12. Respondent rejected car RD 18248 by wiring to complainant 
on July 7, 1943, that the cantaloups were not in suitable shipping 
condition and it was unable to handle them. Complainant refused 
to make other disposition and respondent abandoned the shipment 
to the railroad. On July 7, 1943, the date the car arrived at Chicago, 
the melons were mostly firm. An average of 4 percent were either 
soft or had soft spots. Five percent were flabby or spongy, and 
6 percent had discolored stem scars that were slightly sunken and 
sticky. In most crates from 1 to 4 melons were decayed, in some 
crates none, with an average of approximately 6 percent affected by 
decay. The decay was mostly Cladosporium Rot with some Fusa- 
rium Rot. 

13. Complainant has received no payments on account of any of 
the transactions here involved. 

14. Formal complaint was filed on January 10, 1944, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 
The contracts in question were all on the basis of prices f.o.b. 
shipping point. But complainant contends that by custom and usage 
at the time and place of shipment the term “f.o.b.” had the same 
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meaning as “f.o.b. shipping point acceptance final.” Complainant 
says that Hanes’ letter to the M. G. R. Company (Ex. 9-A Rep. of 
inv.) indicates that he understood “f.o.b.” to mean acceptance final 
at shipping point, and that respondent, as principal, is bound by 
such understanding. In his brief, counsel for complainant attaches 
much significance to the phrase in Hanes’ letter: “I hardly think 
(‘omer will divert as the melons were sold on a F.O.B. basis.” It 
is noted, however, that the quoted observation could have been made 
in connection with Hanes’ preceding statement in the letter that 
condition of the melons on arrival was caused by “trouble in get- 
ting cars iced in transit.” In an “f.o.b.” sale the seller would not be 
responsible for deterioration resulting from sueh causes. Therefore. 
Hanes’ statement is not inconsistent with the accepted meaning of 
the term “f.o.b.” 


The term “f.o.b.” or “f.o.b. California” as defined in the regula- 


tions means that “. . . the buyer assumes all risk of damage and 
delay in transit not caused by the shipper ... the buyer shall have 
the right of inspection at destination . . . for the purpose of deter- 


mining that the produce shipped complied with the terms of the 
contract or order at time of shipment, subject to the provision cov- 
ering suitable shipping condition” (7 CFR, Cum. Supp. 4624 (i)). 
The term “f.o.b. acceptance final” means that “the buyer accepts 
the produce f.o.b, cars at shipping point without recourse” (7 CFR. 
Cum. Supp. 46.24 (m)). 

The meanings of these terms as applied to contracts of the type 
here involved are thus clear and unambiguous, and their meanings 
are not subject to change by evidence of custom and usage. It is 
uniformly held that custom will be considered only where there is 
ambiguity in the contract, and then only for the purpose of explain- 
ing such ambiguity. Usage may be admissible to explain what is 
doubtful; it is never admissible to contradict what is plain. Lam- 
born Vv. Woodward, 20 F. (2d) 635 (1927). Accordingly, it is con- 
cluded that the melons in question were sold by complainant to 
respondent on an f.o.b, basis as defined in the regulations. 


Respondent in its answer neither admits nor denies the agency 
of Hanes. However, William Lapidus, a partner in respondent part- 
nership, testied that he personally hired Hanes to represent. re- 
spondent for the purpose of purchasing cantaloups. The agency of 
Hanes is also apparent from respondent’s wire to him dated July [, 
1943, on arrival at Chicago of the first carload in question, in which 
respondent refers by number to the four additional cars which were 
then rolling. Hanes, who died shortly after the transactions in 
issue were entered into, was not present at Blythe when the canta- 
loups were packed and shipped. He contracted for them by tele- 
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phone from Phoenix, Arizona. Tracy Miller, who was at complain- 
ant’s packing shed at intervals during the period of shipments, did 
not inspect any individual carloads. The extent of Miller’s connec- 
iion with the transactions is best described in his statement that 

. on some cars he (Hanes) phoned me at Blythe, and I trans- 
mitted the order to Comer” (Ex. 9, Rep. of Inv.). In addition, 
Comer testified that “Mr. Miller was in Blythe at the time and he 
was buying melons ... as well as giving many orders for M. Lapidus 
and Sons, Chicago, from Hanes.” Thus it appears that there was 
no physical acceptance of the melons at shipping point by respond- 
ent’s agent Hanes, or by Miller. 

Respondent also contends that Miller was not respondent’s agent 
and that Hanes could not delegate any authority to Miller so that 
his acts would become binding on respondent. On the other hand, 
complainant argues that in other transactions Miller had purchased 
commodities for respondent at Hanes’ direction with the respond- 
ent’s knowledge, and that respondent never questioned the binding 
effect of Miller’s actions. There is no claim that Miller was directed 
by respondent to purchase the cantaloups. Hanes ordered shipment 
of car URTX 10528. Miller at Hanes’ direction placed the orders 
for the other 4 carloads. Miller, therefore, acted as a subagent, 
Were the orders placed by him in that capacity the contracts of 
respondent ? . 

A broker is ordinarily an agent in whom special trust and confi- 
dence are reposed. His principal, unless he agrees to less, is entitled 
to the undivided benefit of the broker’s skill, knowledge and experi- 
ence. 2 Mechem on Agency (2nd ed.) § 2398. The general rule is 
that in the absence of any authority, either express or implied, to 
employ a subagent, the trust committed to the agent is presumed 
to be exclusively personal and cannot be delegated by him to another 
so as to affect the rights of the principal. 1 Mechem on Agency 
(2nd ed.), 8§ 306-7. Doggett v. Greene, 254 Ill. 184, 98 N.E. 219 
(1912), Ann Cas. 1913B 1166. 

The evidence clearly shows that Hanes and not Miller was re- 
spondent’s buying agent. It appears, however, that complainant 
informed respondent by wire on July 3 that the melons were sold 
to “your representative Miller.” Respondent did not object to the 
cars of melons which arrived subsequent to that date because they 
had been purchased by Miller. Respondent’s wired objections, par- 
ticularly as to car RD 13248, concerned the condition and pack of 
the cantaloups. Since Miller acted through Hanes and was not di- 
rectly appointed by respondent, his acts would not bind respondent 
unless they were ratified. Such ratification may be shown by the 
failure of the principal to repudiate the unauthorized act of the 
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agent within a reasonable time. EL. D. Keyes & Co. v. Union Pae. 
Tea Co., 81 Vt. 420, 71 Atl. 201 (1908). What is a reasonable time, 
of course, depends upon the facts and circumstances in each indi- 
vidual case. In the instant case, the parties communicated with 
each other by mail and by telegraph. Under these circumstances 
prompt repudiation would be expected but we find no evidence of 
any repudiation of Hanes’ assumed authority to place orders for the 
second, third, fourth and fifth carloads of cantaloups through Mil- 
ler until the date of the hearing, a year after respondent knew that 
Hanes acted through Miller. It is concluded that such repudiation 
of Hanes’ authority and of Miller’s connections with the transactions 
was not made within a reasonable time. 


Respondent also contends that as to cars RD 20392 and RD 18248 
there was no note or memorandum made of the oral transactions 
sufficient to meet the requirements of the statute of frauds. It is 
pointed out that complainant’s invoices did not reach respondent 
until after it had notified complainant of the rejection of the ship- 
ments, and that, therefore, the invoices cannot be accepted as suf- 
ficient memoranda, or parts of sufficient memoranda to make the 
transactions enforceable. Since the decision respecting these two 
carloads turns upon application of the suitable shipping condition 
rule it is not necessary to determine whether respondent also had 
the right to reject because there was no enforceable contract and 
that question is not decided. 

Purchase of carloads RD 20392 and RD 13248 having been made 
on an f.o.b. shipping point basis, the transactions were subject to 
the suitable shipping condition rule. The condition of the melons 
on arrival at Chicago is set out in paragraphs 10 and 12 of the find- 
ings of fact. The condition of the cantaloups there shown, together 
with evidence that the cars were handled under normal transportation 
service and conditions, warrant the conclusion that respondent’s re- 
jection of those carloads was justified. See Madlloux Fruit and Pro- 
duce Company, Inc. vy. Wesco Foods Company, 3 A.D. 811; United 
Fruit & Produce Company v. Western Fruit Growers, Inc., 4 A.D. 
56; and F. J. Crivella v. 1. P. Hale & Son, 3 A.D. 796. 

With respect to cars WFEX 67775 and ART 20880, the evidence 
shows that they were in transit 9 days. On arrival at Chicago the 
melons in car WFEX 67775 were mostly firm. An average of 5 per- 
cent were soft and 4 percent were affected by decay. In car ART 
20880 a smaller average percentage of the cantaloups were soft and 
affected by decay. Considering the length of time the cars were in 
transit it is concluded that the melons were in suitable shipping 
condition at the time of shipment. Moreover, it appears that the 
first notice complainant received of respondent’s objections to the 
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condition of the melons came in the form of a proffer of checks rep- 
resenting the net proceeds of sale. The checks and account sales 
were sent to complainant by letter dated July 16, 1942. That was 
14 days after arrival of car WFEX 67775 and 10 days after 
arrival of car ART 20880. The buyer’s retention of the cantaloups 
during those periods raises the inference that they either conformed 
to contract specifications, or that respondent concluded to accept 
them regardless of condition. J. (. McDow y. Jerome Kantrow, 
4 A.D. 672; Morse-Hubbard Company v. Ralph C, Hawkins, 4 A.D. 
(92. For the reasons stated, it is concluded that respondent must 
pay the agreed price of these two carloads. 


As to carload URTX 10528, approximately 12 percent of the can- 
taloups were affected by decay on arrival of the car at Chicago, in 
addition to the other defects stated in paragraph 8 of the findings 
of fact. Since the shipment appears to have moved under normal 
transportation conditions and service, it is concluded that the can- 
taloups in that car were not in suitable shipping condition. It ap- 
pears that complainant was notified promptly that respondent ob- 
jected to accepting the shipment at the contract price. Accordingly, 
respondent should be required to account to complainant for the 
proceeds of sale, less freight and other proper charges. Respondent’s 
account of sale showed net proceeds of $778.86. However, this account 
included deductions totalling $5.25 for inspection fees. Such fees 
are not chargeable to complainant. 2B. C. Cummings et al. v. City 
Produce and Commission Company, PACA Docket No. 1547, S. 1153. 
The correct total of net proceeds on this carload is therefore $778.86 
plus $5.25, or $784.11. 

It is finally concluded that the following amounts are due com- 
plainant: The agreed sale price of $1,693 for the cantaloups in car 
WFEX; the agreed sale price of $1,714 for the cantaloups in car 
ART 20880; the net proceeds of sale of the contents of car URTX 
10528, or $784.11; and that respondent’s failure and refusal to pay 
these amounts was, and is in violation of section 2 of the act. Repa- 
ration should be awarded accordingly and the facts should be pub- 
lished. 

ORDER 

Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $4,191.11, with interest thereon at 5 per- 
cent per annum from July 6, 1948, until paid. 

The facts and circumstances, as set forth herein, shall be pub- 
lished. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and 
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as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1354) 
PACA Doc. No. 4561* Decided November 12, 1946. 


Dismissal With Prejudice—Settlement Between Parties 


It having been stipulated in writing by the attorneys for the parties hereto 
that the case has been settled between the parties and that the proceed- 
ing may be dismissed with prejudice, the complaint is accordingly dis- 
missed with prejudice. 


Mr. George OC. Twohy, of Yakima, Washington, for complainant. Messrs. Hartue 
€& Cadwallader, of Seattle, Washington, for respondent. Mr. Casper M. 
Murphy, Examiner. 

Decision by Thomas J. Flavin, Judicial O flicer. 


ORDER OF DISMISSAL 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act. 1930 (7 U.S.C. 1940 ed., 499a et seq.). On October 1, 1945, 
the complainant filed a formal complaint against the respondent 
alleging failure to pay the full purchase price for certain potatoes 
shipped to and accepted by the respondent and failure to accept 
delivery of all the potatoes called for by the contract. A copy of the 


formal complaint and a copy of the report- of investigation were 
served on respondent by registered mail on February 19, 1946. Re- 
spondent filed an answer to the complaint on March 11, 1946, deny- 
ing liability and alleging a violation of the contract by the com- 
plainant for failure to ship. 

The case was set for an oral hearing at * * *, on October 16, 1946. 
Prior to said date, it was stipulated in writing by the attorneys for 
complainant and respondent that, the case having been settled be- 
tween the parties. the proceeding may be dismissed with prejudice. 
Accordingly, the complaint is hereby dismissed with prejudice. 
Copies hereof shall be served on the parties. 


(A. D. 1355 


FALK-ANDERSON COMPANY v. JAMES TOZZI AND COMPANY. PACA Doc. No. 4526, 
Decided November 22, 1946. 


Failure to Deliver in Accordance With Terms of Contract—Lack of 
Suitable Shipping Condition—Damages 
Where respondent sold to complainant a carload of tomatoes on an f.o.b. basis 
at a price including a charge for fumigation at the shipping point, and 
the tomatoes deteriorated abnormally in transit due to a too highly con- 
centrated application of the fumigation gas, held that the tomatoes were 


" *As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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not in suitable shipping condition and complainant is entitled to recover 
damages for the purchase price plus freight and cost of handling less the 
gross proceeds from the resale. 


F.O.B.—Variance by Evidence of Custom and Usage 
The definition of the term “f.o.b.” in the regulations under the act is clear 
and unambiguous and cannot be varied by evidence of an alleged custom 
at shipping point. 
Evidence Failing to Show Accord and Satisfaction 


Where the parties exchanged wires concerning a proposed allowance by the 
seller for damages claimed by the buyer, held such evidence failed to 
show an accord and satisfaction. 


Mr. G. V. Weikert, of Los Angeles, California, for complainant. Messrs. Ken- 
-dall, Howell & Deadrich, of Bakersfield, California, for respondent. Mr. 
William H. Powell, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

On September 13, 1945, complainant filed a formal complaint 
under the Perishable Agricultural Commodities Act (7 U.S.C. 1940 
ed. 499a et seq.) seeking an award of reparation from respondent 
for damages allegedly resulting from the failure to deliver a car- 
load of tomatoes of the quality and grade specified in a written con- 
tract of sale executed by and between the complainant and the re- 
spondent. On November 15, 1944, respondent sold to complainant 
one carload of tomatoes, 85 percent or better U. S. No. 1, f.o.b. Cali- 
fornia, at the agreed price of $4 per lug for 700 lugs, plus 3¢ per lug 
for Brogdexing and $20 for fumigation, making the total price 
32,841. The shipping point was Edison, California, and the final 
destination was Milwaukee, Wisconsin. The contract was negoti- 
ated by C. H. Robinson Company, brokers, of Milwaukee, Wiscon- 
sin. Complainant alleges that the tomatoes arrived at Milwaukee, 
Wisconsin, on Sunday, November 26, 1944, and upon official inspec- 
tion at destination on November 28, 1944, they averaged approxi- 
mately 55 percent discolored, pitted, and with sunken areas scattered 
over the surface of tomatoes or on shoulders and at the stem scars, 
characteristic of chemical injury. It was further alleged that the 
tomatoes then failed to grade 85 percent U. S. No. 1 on account 
of the foregoing factors, and on that date were approximately 30 
percent U. S. No. 1 quality. The complainant further alleges that 
because of respondent’s breach of contract of sale and warranty of 
the kind, grade, and quality of the tomatoes, the market value of 
the inferior and deteriorated tomatoes was le«s than one-third the 
market value of tomatoes of the kind, grade, and quality specified 
in the contract of sale, and that the breach of contract constituted a 
violation by respondent of section 2 of the act. According to com- 
plainant, damages were sustained in the amount of $2,474.16, which 
sum represents the agreed price paid by complainant to respondent 
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for the tomatoes, plus freight to Milwaukee, cost of Government 
inspection, and the reasonable value of the services and expenses of 
complainant’s officers and employees in disposing of the tomatoes, 
less the gross proceeds from the sale of the tomatoes. 

On November 7, 1945, respondent filed an answer to the said 
complaint in which it is alleged that the tomatoes were certified 
as 85 per cent U.S. No. 1 quality upon inspection at Edison, Cali- 
fornia, on November 14, 1944, and it is denied that at the time of 
shipping from the loading point in California the tomatoes were 
of a kind, quality, and grade inferior to that called for in the con- 
tract of sale. Respondent further denied that there was a breach of 
warranty of the kind, grade, and quality of tomatoes specified in 
the contract, that complainant suffered any damage whatsoever by 
reason of any actions of respondent or that respondent has violated 
section 2 of the Perishable Agricultural Commodities Act. 

Copies of the complaint and the report of investigation were 
served on respondent by registered mail on October 23, 1945. A copy 
of the report was served on complainant in the same manner on Oc- 
tober 25, 1945. 

A formal hearing was held at Bakersfield, California, on August 5, 
1946. Both parties were represented by counsel. The only witness 
present and testifying was James Tozzi, owner of the respondent 
concern. The record also contains the report of investigation and a 
number of depositions taken on behalf of complainant. 

From the evidence, it appears that respondent on November 14, 
1944, wired the C. H. Robinson Company offering for sale a carload 
of tomatoes, size 6 x 6 or larger, 85 per cent U.S. No. 1 or better, 
for $4 per lug f.o.b. plus 3¢ a lug for Brogdexing and $20 for fumi- 
gation of the carload. The fumigation mentioned involves the use 
of nitrogen trichloride, or a similar gas, known commercially as 
“Decco”. The reason for using such gas is to retard and control 
the development of decay in tomatoes during transit and ripening. 
Two companies in Edison, California, specialize in applying the 
treatment, and one of them did so here on behalf of respondent. At 
the oral hearing, James Tozzi testified that it was the customary 
practice to fumigate tomatoes to be shipped East, but it was not 
clear whether such practice was confined to shipments from Edison 
alone or was more extensive in scope. 


The broker on behalf of respondent sold the tomatoes in car RD 
34248 to a concern at Milwaukee, Wisconsin. Shipment was made 
by respondent from Edison on November 14 pursuant to this sale. 
The following day the broker wired respondent that this sale had 
been canceled because other tomatoes from the same district had 
arrived with rain damage, and that he had resold the tomatoes to 
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complainant on the same terms. Complainant received a Brokers 
Standard Memorandum of Sale showing that the shipment con- 
sisted of 700 lugs of Besbet brand tomatoes, and also showing the 
sizes and agreed terms. 


The shipment arrived at Milwaukee on Sunday, November 26, 
1944. Complainant accompanied by the broker inspected the to- 
matoes on the next day. They found that the tomatoes contained a 
large number of decayed, pitted and sunken areas. Complainant, 
through the broker, suggested to respondent that the tomatoes be 
diyerted elsewhere. Respondent answered that the shipment was 
sold f.o.b, and must be accepted but he would be willing to make 
some allowance. Complainant then requested the Milwaukee office 
of the Department of Agriculture to inspect the tomatoes. On No- 
vember 28, 1944, an official inspection was made, the certificate of 
which shows that the stock contained about 30 per cent U.S. No. 1 
quality with 55 per cent of the stock showing discolored, pitted and 
sunken areas characteristic of chemical injury. Complainant un- 
loaded the car and proceeded to dispose of the salvaged tomatoes. 


During the period in which complainant was disposing of the 
tomatoes a number of wires were exchanged between the parties, 


through the broker, concerning an allowance. One of the questions 
involved in this proceeding is whether the wires show an accord and 
satisfaction as contended by respondent. This contention was raised 
by respondent during the investigation of the informal complaint 
and again at the oral hearing. 


The most important question concerns the condition of the to- 
matoes at Milwaukee. The deposition of the inspector, Grover 
Clyde, shows that he forwarded representative samples of the toma- 
toes to the Chicago office of the Production and Marketing Ad- 
ministration for diagnosis. Dr. Ramsey, Plant Pathologist for the 
Administration, received the samples on November 29, 1944. 
sv deposition, he stated that the samples were pitted and discolored 
because of a too highly concentrated treatment with “Decco” or a 
very similar gas. It was stated that if used in weak concentrations 
experimental evidence indicates that “Decco” gas will not cause in- 
jury tomatoes and that it has some fungicidal value. Dr. Ramsey 
further stated that chemical injuries of this type probably would not 
be apparent for several hours or possibly a day or two after appli- 
cation of the gas. At the oral hearing respondent offered no ex- 
planation for the injury to the tomatoes. It was contended, how- 
ever, that the company which applied the “Decco” gas was an in- 
dependent contractor and, therefore, respondent was not responsible 
for the injury. Respondent also took the position that, by custom 
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and usage, in an f.o.b. sale whenever a Federal inspection is made 
at the shipping point, the buyer is bound by the inspection. 


FINDINGS OF FACT 

1. Complainant is a corporation organized and operated under the 
laws of Wisconsin and its address is 415 N. Broadway, Milwaukee, 
Wisconsin. 

2. Respondent is individually owned and operated by James Tozzi 
and is located at Bakersfield, California. At the time of the trans- 
action involved in this proceeding, James Tozzi was licensed under 
the act to operate as a dealer in the name of James ‘Tozzi and Com- 
pany. 

3. On November 14, 1944, respondent sold one carload of Besbet 
brand tomatoes, 700 lugs, 85 per cent or better, U.S. No. 1 f.o.b. 
Edison, California, at the agreed price of $4 per lug, plus 3¢ each 
for Brogdexing and $20 for fumigation, making the total price $2,- 
S41. The contract was negotiated by a broker, C. H. Robinson Com- 
pany of Milwaukee. The carload which at the time of sale was in 
transit was ordered diverted to complainant at Milwaukee. 

!. The tomatoes were shipped by respondent from Edison, Cali- 
fornia, in RD 34248 on November 14, 1944. Prior to shipment they 
were Federally inspected and graded approximately 85 per cent 
U.S. No. 1 at that point. 

5. The shipment was handled under normal transportation sery- 
ice and conditions such as would have assured delivery thereof with- 
out abnormal deterioration at the destination specified in the con- 
tract of sale if the tomatoes had been in suitable shipping condition 
at the time of sale by respondent to complainant. 

6. The shipment arrived at Milwaukee on November 26, 1944. On 
December 5, complainant paid respondent’s sight draft of November 
15, 1944, for the purchase price of $2,841. 

+. Prior to shipment, the tomatoes had been treated by the agent 
or agents of respondent with a too highly concentrated application 
of Decco, a nitrogen trichloride, or other similar gas. The tomatoes 
deteriorated in transit as a result of the treatment and at destination 
were not more than 30 per cent U.S. No. 1 quality. 

8. Respondent sent to complainant and complainant returned a 
check in the amount of $1,050 which was tendered as an allowance 
for losses incurred by complainant in disposing of the tomatoes. No 
agreement was reached between the parties that the check tendered 
would be accepted as full and final settlement of complainant’s claim 
against respondent, 


%. Complainant resold the tomatoes and incurred expenses in 
handling. The damages sustained were as follows: 
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Contract price paid by complainant $2,841.00 
Freight paid by complainant “ 350.55 


$3,191.55 
Handling charge of 10 percent 319.15 


$3,510.70 
Less gross proceeds from sale 1,204.74 


Complainant’s loss 


10. The informal complaint was filed December 9, 1944, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 
The Brokers Standard Memorandum of Sale, copies of which 
were sent to both of the parties by the broker, sets forth in full the 
Trade Terms and Definitions promulgated by the United States 
Department of Agriculture (7 CFR, Cum. Supp., 46.24 et seq.). 
Section 46.24(i) provides as follows: 

“(i) ‘F.o.b. (for example, “f.o.b. Laredo, Tex.,”’ or even “f.o.b. Cali- 
fornia’) means that the produce quoted or sold is to be placed free on 
board the... car, ... at shipping point, in suitable shipping condition 
(see definitions of “suitable shipping condition” paragraphs (j) and 
(k) of this section), and that the buyer assumes all risk of damage and 
delay in transit not caused by the shipper, irrespective of how the ship- 
ment is billed. The buyer shall have the right of inspection at desti- 
nation before the goods are paid for, but only for the purpose of deter- 
mining that the produce shipped complied with the terms of the contract 
or order at time of shipment, subject to the provisions covering suitable 
shipping condition. Such right of inspection shall not convey or imply 
any right of rejection by the buyer because of any loss, damage, deteriora- 
tion or change which has occurred in transit.” 

“Suitable shipping condition” is defined in section 46.24 (j) and 
(k) as follows: 

“(j) ‘Suitable shipping condition.’ In relation to direct shipments, 
means that the commodity, at time of billing, is in a condition which, 
if the shipment is handled under normal transportation service and 
conditions, will assure delivery without abnormal deterioration at the 
destination specified in the contract of sale.’ 

“(k) ‘Suitable shipping condition’, in connection with reconsigned, 
rolling, or tramp cars, means that the commodity, at time of sale, meets 
the requirements of this phrase as defined in paragraph (j) of this sec- 
tion, relating to direct shipments.” 


The contract of sale was on an f.o.b. basis, and in accordance with 
the regulations the tomatoes were required to be in suitable shipping 
condition at the time of sale, November 15, 1944. The Federal In- 
spection Certificate made at the shipping point shows that the to- 
matoes were 85 per cent U.S. No. 1 quality. Upon arrival in Mil- 
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waukee after what was apparently a normal time in transit, a second 
inspection was made. The Federal Inspection Certificate shows that 
at that time the tomatoes were abnormally deteriorated. The testi- 
mony of the pathologist established an improperly applied chemical 
as the cause of the injury, and, further, that the injurious effects of 
the chemical would not be apparent at time of shipment, but would 
become manifest en route. Respondent could offer no explanation 
for the deteriorated condition of the tomatoes at destination. On 
the basis of this evidence, it must be concluded that the tomatoes 
contained a latent defect which caused the tomatoes to deteriorate 
abnormally in transit. Where produce suffers from a latent defect 
which takes time to appear and hence does not meet the implied war- 
ranty of quality which is attached to the contract, the shipper is 
responsible under section 2 of the act. A. J. Conroy, Inc, v. Weyl- 
Zuckerman & Co., 39 F. Supp. 784. (N.D. Calif. 1941) 

There is nothing new or unusual about the denotation of the term 
“f.o.b.” which is contained in the current regulations. This term was 
defined in the regulations which were issued on August 5, 1931, 
shortly after the passage of the Perishable Agricultural Commodities 
Act; and the definition has not undergone any substantial change 
since that time. The regulations have clothed the term “f.o.b.” with 
a fixed, clear, and unambiguous meaning with respect to transac- 
tions within the purview of the act. It is uniformly held that evi- 
dence of custom or usage will be considered only where the contract 
under consideration is ambiguous, incomplete, or inconsistent; it is 
never admissible to contradict that which is plain. Lamborn vy. 
Woodward, 20 F, (2d) 685 (1927). Accordingly, it is concluded 
that the tomatoes in question were sold by respondent to complainant 
on an f.o.b. basis as defined in the regulations. 






















Respondent contends that the company which applied the injurious 
treatment of gas was an independent contractor. Perhaps this was 
so but it does not absolve respondent of Itability for the damage 
which resulted from the defective performance of such contractor. 
Davidson v. Madison Corp., 257 N.Y. 120, 177 N.E. 393 (1981). 
Respondent employed the company which fumigated the loaded car. 
The total contract price included a charge by respondent for this 
service. “The performance in such a case is indeed: in legal contem- 
plation rendered by the original obligor, who is still the party liable 
if the performance is in any respect incorrect.” Williston on Con- 
tracts § 411. 

The contention that there has been an accord and satisfaction of 
the dispute by agreement between the parties and the tender of a 
check by respondent for $1,050 must be rejected. In the exchange 
of telegrams between respondent and the broker, and also by tele- 
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phone, the parties tried to arrive at an allowance which would be 
acceptable to both. Respondent proposed an allowance of $1.50 per 
lug or $1,050 for the shipment. The broker wired respondent: 
“Confirming phone conversation with you today. Understand you air- 
mailing Falk check for 1.50 per lug allowance which Falk appreciates 
very much but honestly does not feel will cover his loss. Going work 
these tomatoes and after all sold will send you exact figures realized and 
sincerely hopes will come out somewheres near cost as thats all Falk 
wants but if loss in addition to this allowance heavy will leave it to you 
for additional protection thanks RD 34248.” 

Respondent forwarded the check and in the letter of transmittal 
stated it was in final settlement. The broker wired that complainant 
would accept the allowance as tentative only, with the understand- 
ing that when the tomatoes were disposed of respondent would pay, 
any further loss. Respondent refused to so agree, and complainant 
returned the check. In fact, respondent demanded that the check 
be returned. 

The wire sent by the broker on behalf of complainant, which was 
set out hereinbefore, cannot be considered as showing an agreement 
to accept the allowance offered in final settlement. Perhaps the tele- 
vram was ineptly worded, but it contains an expectation of further 
protection. Subsequent wires sent by the broker for the complainant 
show more clearly the refusal to regard the proposed allowance as 
final. 

The failure of respondent to deliver produce which met the re- 
quirements of the contract of sale constituted a violation of section 
2 of the act. Reparation should be awarded complainant for the 
damages sustained, $2,805.96. The expenditure of $7.50 by com- 
plainant for inspection fees at the destination was for the purpose 
of securing evidence for its own information and protection and is 
uot allowable. Another item of damage claimed by complainant 
was a charge of 15 per cent of the contract price, $479.85, to cover 
expenses of handling which were in excess of that ordinarily in- 
curred. The usual and prevailing charge in the produce trade for 
handling is 10 per cent, and, in the absence of a more detailed ex- 
planation, this is the charge which has been allowed here. The facts 


should be published. 
ORDER 


Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $2,305.96, with interest thereon at 
5 per cent from December 5, 1944, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 
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1943 PACA DECISIONS HITHERTO UNREPORTED 
(A. D. 1356) 
PACA Doc. No. 4172.* Decided November 3, 1943. 


Denial of Application for License—Partnership 


Where applicants for a license under the act were ordered to show cause 
why their application should not be denied because of prior violation 
of the act, held that while applicant-partnership as such had not violated 
the act, a prior violation by one member warranted a denial of the license. 


Vacation of Prior Order Denying Application for License to Partnership— 
License Granted 


Where application of partnership for a license has been.denied because of a 
prior violation of the act by one of its members, but further investiga- 
tion disclosed that such member had demonstrated fitness to engage in 
business, the prior order denying a license to the partnership is vacated, 
and a license is ordered to be issued to the partnership. 


Mr. Raymond L. Dillman, for Food Distribution Administration. Respond- 
ents, pro se. Mr. F. W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Admin- 


istrator 


ORDER GRANTING LICENSE AND VACATING PRIOR ORDER 

On June 7, 1943, * * *, doing business as the * * *, a partnership, 
* * * filed an application dated June 1, 1948, for a license to engage 
as a wholesale dealer in the handling of fresh fruits and fresh vege- 
tables in interstate commerce, as required by the licensing provisions 
of the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
1940 ed. 499a et seq.). 

A pose application for a license was filed by the applicants 
on May 23, 1942, for authority to operate as a partnership under the 
name of * * *. A license was denied by order of the Assistant to the 
Secretary of Agriculture, dated March 9, 1943 (2 AD 74), because 
of practices engaged in by * * * which are prohibited by and in 
violation of the act. 

ar ar made after the filing of the present application 
shows that * * * has now demonstrated his fitness to engage in 1 the 
wholesale produce business in partnership with * * *. 

It is concluded that a license under the act shenka now be issued 
to * * * (loing business as a partnership under the name of the * * *, 
and the order of March 9, 1948, in which * * * were denied such a li- 
cense, is vacated. 

This order, like the previous order of March 9, 1948, shall not 
be published. 

A copy hereof shall be served upon the applicants by registered 
mail, or in person, and shall become effective ten days thereafter. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


5 A.D. 839 
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(A. D. 1357) 
PACA Doc. No. 4261*. Decided November 10, 1943. 


Prior Dismissal Order Stayed 
Dismissal order of October 14, 1943, is hereby stayed pending the decision to 
grant or deny complainant’s petition for reconsideration. 
Mr. Henry T. Spiegel, of Chicago, Illinois, for complainant. 


Decision by Thomas J. Flavin, Assistant to the War Food Admin- 
astrator 


SUPPLEMENTAL ORDER 

By order dated October 14, 1943, in the proceeding described above, 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
1940 ed. 499a et seqg.), the complaint was dismissed. On October 
29, 1948, complainant filed a petition for reconsideration. In ac- 
cordance with the rules of practice (7 CFR, 1941 Supp., 47.41(b)), 
and to provide sufficient time for the service of such petition, the 
filing of respondent’s answer thereto, and consideration thereof, the 
dismissal order of October 14, 1943, is hereby stayed, pending the 
decision to grant or deny the petition for reconsideration. 

This order shall be served on the parties by registered mail or 
in person. 


(A. D. 1358) 
PACA Doc. No. 4187.* Decided November 16, 1943. 


Delivered Sale—Breach of Warranty—Acceptance and Recoupment— 
Resale Net Proceeds Evidence of Reasonable Market Value 


Where complainant sold respondent a quantity of kale at a price delivered 
at destination and warranted it would grade 90 percent U. S. No. 1, but 
Federal inspection made at destination showed that from 2 to 5, mostly 
2 to 3, outer leaves of 40 percent of the kale were turning yellow, and an 
average of 10 percent there was affected by Bacterial Soft Rot in vari- 
ous stages, held: (1) the kale did not conform to warranty; (2) the 
evidence failed to show that complainant authorized respondent to dis- 
pose of the kale for complainant’s account as alleged in respondent’s 
counterclaim; (3) respondent had the right, in accordance with section 
69 of the Uniform Sales Act, to accept the kale and set up against com- 
plainant’s action to recover the full price, the breach of warranty by 
way of recoupment; (4) the net proceeds on resale was proof of the rea- 
sonable market value of the kale delivered by complainant to respondent; 
(5) reparation should be awarded complainant in the amount of the net 
proceeds; and (6) respondent’s counterclaim should be dismissed.** 


Complainant, pro se, Mr. Jackiel W. Joseph, of Indianapolis, Indiana, for 
respondent. Mr. John C. Brooke, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Admin- 
istrator 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed.- 
**Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions. 
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PACA DOC. No. 4187 5 A.D. 841 


PRELIMINARY STATEMENT 


On April 16, 1942, * * *, the complainant, filed a complaint under 
ihe Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 
ed. 499a et seq.), to recover the price of an interstate carload ship- 
ment of kale. * * *, the respondent, answering, denies that the kale 
conformed to warranty, and, by counterclaim, asks for damages re- 
sulting from complainant’s misrepresentation of the quality of the 
kale, negligent loading of the car, and for breach of warranty. 

A hearing was held at * * *, on November 9, 1942. Complainant 
was represented by * * *, of complainant corporation, * * *. Jackiel 
M. Joseph, 1156 Consolidated Building, Indianapolis, Indiana, ap- 
peared for respondent. 

The principal question presented concerns the quality and condi- 
tion of the kale at the time of delivery to respondent. Did it grade 
90 per cent U.S. No. 1 at the time delivery was made to respondent 
“gre st 

The kale was the last cut by the grower from a field from which 
prior shipments were made. It was not officially inspected and 
graded at loading point, although an experienced loader said that he 
thought the kale graded U.S. No. 1. The loader testified that ice was 
placed in each basket containing the kale, and that snow ice was 
blown over the top of the load in the usual manner. The car ar- 
rived at * * * during the night of March 19. Respondent inspected 
the load the following morning, and removed and sold some of the 
kale that was loaded in the center of the car between the doors. Ad- 
ditional ice was supplied. The * * *, acted as agent for both parties. 
Its * * * office notified its * * *, branch on March 20, at 4:52 p, m. 
that respondent said inspection showed “slime most baskets . . . ad- 
vise if want Government inspection.” ‘This was followed by a tele- 
phone conversation between complainant and respondent. The par- 
ties are in sharp dispute as to what was said. Respondent testified 
that complainant said to “go ahead and handle the car.” * * *, of 
complainant corporation, on the other hand, said that he told re- 
spondent “not to sell” the kale, but to report the following Monday 
as to whether respondent had accepted. 

The kale was inspected at 7:45 a.m., March 20, at * * *, by the Rail- 
road Perishable Inspection Agency. The inspector certified that 
the plants were “generally well formed and well trimmed. Stock 
is fresh, crisp, clean, and attractive. No decay.” Outside tempera- 
ture was noted as 42 degrees, temperature of commodity at top was 
52 degrees, bottom’46 degrees. 

The following day, March 21, at 10 a.m., the same inspector certi- 
fied: “Note lower leaves in 75% plants turning yellow. No ice 
noted in all baskets inspected. Consignee top iced this load.” 
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Federal inspection was made of the kale at 10:40 a.m., March 21. 
The inspector certified, in part: “Car partly unloaded. Each end of 
car 3 by 3 rows wide, 5 layers high, alternate baskets inverted; small 
amount of crushed ice over top of load. 

“Condition of pack: Tight; no ice in baskets. 

“Temperature of product: In various baskets throughout the load, 
the temperature in center of baskets ranges from 41 to 68 degrees. 

“Condition: Most plants are fresh and green but an average of 
40% show from 2 to 5 mostly 2 to 3 outer leaves turning yellow, 
of which an average of 10% also show decay generally occurring as 
large spots on one or two outer leaves. Decay is Bacterial Soft Rot 
in various stages of development. 

“Remarks: Certificate restricted to portion of load remaining 
in car at time of inspection.” 

The inspector testified that in his opinion “the car had started 
to heat or decay, or both, ...a few days previous to my inspection. 
It would be hard to tell how many hours or days, but quite a little 
while, I would think.” He said that the presence of a sufficient 
quantity of ice would retard decay, but would not stop decay, and 
that based on the condition of the kale at the time of his inspection 
on March 21, the kale probably did not grade 90 per cent U.S. No. 1 
at the time of delivery to respondent on March 20. 


FINDINGS OF FACT 
1. Complainant is a corporation whose address is * * *. 
2. Respondent is a partnership whose address is * * *, 
the individual members of the partnership, and were licensed under 
the act at the time of the occurrence of the transaction hereinafter 


= © ape 


described. 
3. On March 17, 1942, complainant sold to respondent 700 bushels 


of new growth Blue Scotch kale for shipment to respondent at * * *, 
at $1.17% per bushel delivered. Complainant warranted that the 
kale would grade 90 per cent U.S. No. 1. 

4. Complainant loaded and shipped the kale from * * *, in car 
WFEX 67697, to * * *, where it arrived during the night of March 
19. Respondent had 4000 pounds of snow ice blown on top of the 
load, and inspected and accepted the kale on March 20, 1942. There- 
after respondent caused complainant to be notified that the kale 


was not as warranted. 
5. The kale, at the time of its delivery to and acceptance by re- 


spondent on March 20, 1942, did not meet complainant’s warranty 
that it would grade 90 per cent U.S. No. 1, being heated and in the 
process of deterioration. 

6. Respondent sold 181 of the 700 bushels contained in the car, 
during the period March 20 to and including March 27, 1942, at 
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prices ranging from $1.15 to $1.50 per bushel, for a gross total of 
$224.25. After deducting from the gross proceeds amounts paid 
as freight and cost of ice, respondent had left as net proceeds $58.50. 
The other 519 bushels were of no market value and were dumped. 

7. Respondent did not pay the agreed price, and there is due 
complainant $58.50, being the net proceeds and the reasonable market 
value of the kale that was sold. 

8. The complaint was filed within 9 months after the cause of 
action accrued. 

. CONCLUSIONS 

The agreed price was for kale warranted to grade 90 per cent 
U.S. No. 1 at the time of delivery at * * *. The evidence fails to 
show that the kale met complainant’s warranty. 

The disputed question of fact as to whether complainant authorized 
respondent to sell the kale for complainant’s account is resolved 
against respondent. On this issue of fact respondent has the burden 
of proof and has failed convincingly to establish its claim that com- 
plainant stated in a telephone conversation on March 20, or 21 to 
“go ahead and handle the car.” However, since the kale did not 
conform to warranty, respondent had the right to accept it and ten- 
der to complainant its reasonable market value rather than the con- 
tract price. Among the remedies provided by Section 69 of the 
Uniform Sales Act for breach of warrenty by the seller, is that the 
buyer may accept the goods and set up against the seller the breach 
of warranty by way of recoupment in diminution or extinction of 
the price. 

There is no evidence in the record to support respondent’s counter- 
claim for damages based upon misrepresentation of quality, and 
negligence in loading. Respondent’s counterclaim should be dis- 
missed. 

Since this was a delivered sale transaction, the net proceeds re- 
ceived by respondent is proof of the reasonable market value of the 
kale that was delivered. (. LZ. Frank v. W. A. Wascow, PACA 
Docket No. 375, S-173; Grower's Exchange v. John A. Ech Co., 242 
Pac. (Utah) 391. 

Respondent admits owing complainant $36.07. It is believed 
that deduction of a commission charge of $22.43, was not justified. 

Reparation should be awarded complainant in the amount of the net 
proceeds $58.50. Respondent’s failure to pay complainant $58.50 
was in violation of section 2 of the act. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $58.50, with interest thereon at 5% 
per annum from March 20, 1942 until paid. 
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Respondent’s counterclaim is dismissed. 

Copies hereof shall be served on the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 
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COURT DECISIONS 


WETMILLER DarrRy & FARM Propucts Co., INc., v. WICKARD, SECRETARY OF ACR ’- 
CULTURE, 60 F. Supp. 622.* Decided May 15, 1944. 


DISTRICT COURT, W. D. NEW YORK 
Civil Action No. 1425 


Order No. 27—Classification of Milk 


Where a New York milk handler delivered sweet cream to a New Jersey 
corporation which delivered the cream to the New York company’s 
premises where it was placed in refrigerators, and thereafter sold by 
the New Jersey corporation to a candy manufacturer in New York, the 
milk handler would not be entitled to a more favorable classification 
even if the candy manufacturer’s premises constituted a “second plant” 
within the milk order providing that when products are moved to a 
second plant classification for price-fixing purposes may be in accord 
ance with utilization at the second plant, under the record that cream 
was utilized for milk chocolate and for candy and cream classified on 
the basis of its use as candy other than milk chocolate fell within the 
least favorable classification for the handler. 


Classification of Milk in Accordance With its Utilization at Second Plant 


Facts showing Secretary of Agriculture was justified in finding that com- 
pany’s premises constituted a “second plant” within the New York City 
milk order providing that, when milk products are moved to a second 
plant, classification for price fixing purposes may be in accordance with 
its utilization at second plant, although the second plant is owned by the 
original milk handler. 


Administrative Law—Judicial Review of Action of Secretary 


’ In a proceeding to review the action of the Secretary in sustaining a classi- 


fication of cream under the act, the court’s authority is limited to deter- 
mining whether Secretary’s rulings are in accordance with law. 
Administrative Law—Power of Courts to Pass Upon Weight of Evidence 


The courts have no power to pass upon the weight of the evidence before the 
Secretary in making classification of milk under the act, if his findings 
are supported by substantial evidence. 


Administrative Law—Authority of Subordinate to Bind Secretary by 
Interpretation of Order 


A subordinate of the Secretary cannot bind the Secretary by an unauthorized 
interpretation of an order classifying milk for price-fixing purposes. 

[623|+ Proceeding by the Wetmiller Dairy & Farm Products 
Company, Inc., to review the action of Claude R. Wickard, Secretary 
of Agriculture of the United States, in sustaining classification of 
certain cream as II-A, under the Agricultural Marketing Agreement 
Act, and for refund of sum charged against the plaintiff. On plain- 
tiff’s motion for summary judgment. 

Complaint dismissed in accordance with opinion. 

Merritt 1. Switzer, of Pulaski, N. Y., for plaintiff. 

George L. Grobe, U.S. Atty., of Buffalo, N. Y., and Thomas F. 
(rreen, Jr., Atty., Office of Solicitor, U. S. Dept. of Agriculture, of 
Washington, D. C., 7. Stephen Doyle, Sp. Asst. to Atty. Gen., and 


*1 A.D. 17 and 1 A.D. 25, sustained.—Ed. 
fItalic figures in brackets refer to first word beginning a page in 60 F. Supp. 622.— Ed. 
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Clarence H. Girard, Atty., Office of Solicitor, U. S. Dept. of Agri- 
culture, of Washington, D. C., for defendant. 


Kwnicut, District Judge. 

The plaintiff has moved for summary judgment. The defendant 
does not oppose. 

The plaintiff is a milk handler. It purchased and received milk 
from producers at Cohocton, New York. It separated and sold sweet 
cream to Heicklen Farms, Inc., and delivered it at Hoboken, New 
Jersey, from the last-mentioned place this cream was taken to the 
premises of Fairmont Creamery Company at New York, New York, 
where it was placed in refrigerators and at some time sold by Heick- 
len Farms, Inc., to the Fanny Farmer Candy Shops, Inc., in Brook- 
lyn, New York, and delivered there by direction of the Fairmont 
Creamery Company. 

Plaintiff's Cohocton plant is outside of the New York City milk 
marketing area, but the plaintiff was a handler of milk coming with- 
in the provisions of Order No. 27 (C F R, 1938 Sup., part 927) re- 
lating to milk handling in New York City. 

The shipments in question covered a period from July 1, 1939, 
to March 31, 1940, and reports of such sales were made as required 
monthly to the market administrator, and such reports purported to 
show that the cream was entitled to be classified as III-A. This 
classification was made on the basis that the delivery to the Fanny 
Farmer Candy Shops, Ine., was the “second plant” and that the 
cream was utilized there in the making of milk chocolate. 

“Thereafter the market administrator reclassified the cream so 
sold as II-A result- [624] ing in an additional charge against the 
plaintiff in the sum of $5,624.66, which was deducted from the milk 
pool from the amount due the plaintiff for cream for the month of 
June, 1940. As provided by Section 8c (15) (A) of the Agricultural 
Marketing Agreement Act of 1937, 50 Stat. 246. 7 U.S.C.A. § 608c 
(15) (A), plaintiff petitioned for a hearing on this reclassification, 
and after such hearings the classification of the cream as II-A was 
sustained by the Secretary to the Commissioner of Agriculture. 

Plaintiff now brings this suit to review the action of the Secretary 
and for a refund of the sum hereinbefore stated, as authorized by 
Section Sc(15) (B) of the Agricultural Adjustment Act of 1933 as 
amended and reenacted and amended by the Agricultural Market- 
ing Agreement Act of 1937, 50 Stat. 246, 7 U.S.C.A., § 608¢ (15) (B.). 

[1,2] The authority of the court is limited to determining 
whether or not the rulings of the Secretary are in accordance with 
law. Queensboro Farms Products, Inc. v. Wickard, 2 Cir., 187 F.2d 
969; Crull v, Wickard, 6 Cir., 137 F.2d 406. The Court will not pass 
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upon the weight of the evidence before the Secretary. If his findings 
are supported by substantial evidence, they will not be disturbed. 
Swayne & Hoyt v. United States, 200 U.S. 297, 57 S.Ct. 478, 81 L.Ed. 
659; National Labor Relations Board vy. Link-Belt Co., 311 U.S. 584, 
61 S.Ct. 358, 85 L.Ed. 368; United States v. Morgan, 313 U.S. 409, 
61 S.Ct. 999, 85 L.Ed. 1429. This is a rule of determination which 
is applicable in the consideration of decisions of administrative 
hoards, 

The plaintiff asserts its right to maintain this suit upon two 
grounds: First, that the Fairmont Creamery Company premises did 
not constitute a second plant as that term was used in Official Order 
No. 27, Article III, section 1, as it existed prior to the amendment 
effective May 1, 1940; that the Fanny Farmer Candy Shops, Ine., 
constituted such plant; and, therefore, the plaintiff was entitled to 
classification of III-A, as provided by Article ITI, section 2, (4) of 
said Order; and second, that the market administrator was not justi- 
fied in re-classifying the cream on the basis of a change of adminis- 
trative interpretation when any possibility of recoupment was ended. 
It. is the contention of the government that the Fairmont Creamery 
Company premises constituted a plant and that the cream was 
properly classified II-A by virtue of said Order 27. 

The Agricultural Adjustment Act provides that the Secretary of 
Agriculture shall, subject to its provisions, make orders applicable 
to those engaged in the handling of any agricultural commodity or 
product therefrom specified in the Act. Section 8e (5) provides that 
orders issued pursuant to the Act in the case of milk and its prod- 
ucts shall contain certain terms and conditions, among which are: 

“(A) Classifying milk in accordance with the form in which or the 
purpose for which it is used, and fixing, or providing a method for 
fixing, minimum prices for each such use classification which all 
handlers shall pay, (as plaintiff) * * *. Such prices shall be uniform 
as to all handlers” subject as to certain adjustments. 

The orders involved in this suit regulate only the handling of milk 
in the New York Metropolitan area, and all of the transactions in 
question here arose prior to certain amendments to Order 27, which 
became effective May 1, 1940. 

Order No. 27 was issued pursuant to the provisions of the Agricul- 
tural Adjustment Act, 7 U.S.C.A. § 601 ef seg. It provided that 
“handlers” (plaintiff’s are such as defined in the Act) regulated 
under this order shall pay for milk from producers prices according 
to a method called by the trade the “classified class plan.” 

Article III, section 1 of Order 27, in part, reads: “ * * * if milk is 
moved as cream, * * * from any plant outside the marketing area 
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to any second plant, classification of such milk at the first plant may 
be in accordance with its utilization at such second plant.” 

Article III, section 2, Classes of Utilization—2 reads: “Class II-A 
milk shall be all milk the butterfat from which leaves * * * a plant in 
the form of cream, except as set forth in paragraphs 5 and 7 of this 
section.” (5 and 7 have no application here.) 

Article III, section 2—4 reads: “Class III-A milk shall be all milk 

the butterfat from which leaves, or is on hand at, a plant in the form 
of * * * milk chocolate.” 
. The record discloses no dispute as regards the material evidentiary 
facts. There is a contradiction in the testimony as to Heicklen 
Farms’ relation to the shippers. There is direct testimony that this 
company was the purchaser of the cream in question, and [625] there 
is testimony that it acted merely as a broker. Any question of the 
relationship of plaintiff and Heicklen Farms does not, however, af- 
fect the decision herein. The Manager of the Fanny Farmer Candy 
Shops, Inc., made an affidavit that this cream was used exclusively 
“in the manufacture of milk chocolate and candy.” ‘There is no evi- 
dence to the contrary though the plaintiff, in its brief, asserts that 
it was used for the “manufacture of milk chocolate” alone. 

It is stipulated that the Fairmont Creamery Company premises 
were rented by Fairmont from the Manhattan Refrigerating Com- 
pany; that they consisted of first and second floors of a six-story 
building; that Fairmont received here butter, eggs, poultry, cheese, 
frozen fruits and sour cream; that it had what is known as a Class 
B permit from the Department of Health of the City of New York 
to distribute milk and a permit to whip butter; that it did whip 
cream; that the facilities of these premises included cold or refriger- 
ating rooms, offices, machinery for mixing and whipping butter and 
certain other related equipment; that these premises received sour 
cream in bulk and also in glass and paper containers; but that sour 
cream is the only fluid milk there handled by Fairmont; and that 
the Fairmont Creamery Company filed city plant reports with the 
Administrator over a period beginning July 1939. 

[3] Under these facts, the Secretary in applying the ordinary 
meaning to the word “plant” was justified in finding that these 
premises constituted a second plant. Irrespective of the uses to 
which these premises were put, other than as used for the purpose of 
the shipments in question, it is also believed that the premises con- 
stitute a plant and thus the second plant within the provisions of 
the Order. 

[4] The language of the court in Queensboro vy. Wickard, supra, is 
directly in point upon comparable facts. It is true that in the 
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(Queensboro case the second plant was a plant owned by the original 
handler, but that makes no difference (Waddington Milk Co., Ine. v. 
Wickard, 2 Cir., 140 F.2d 97 for, as here, it was used merely as a 
transfer point. In the Queensboro case the cream was transported 
in large reefer trucks by the handler from its receiving plant outside 
the New York marketing area to its distributing plant in Long Island 
City within the marketing area. On delivery there the cream was 
transferred, either to and from the platform of the plant building 
to small trucks or directly from the reefer trucks to small trucks 
alongside the distributing plants. There the court said: “The ques- 
tion remains whether the Secretary correctly interpreted his orders 
in deciding that appellant’s Long Island City plant is a ‘second 
plant.’ (quoting Article IIT, section 1 of the order of September 1, 
1938) Appellant argues that there is no ‘utilization’ at its Long Is- 
land City plant, since all that there takes place is, at most, a transfer 
of the cream from large to smaller trucks; that consequently the 
Long Island City plant is not a ‘second plant’ within the meaning of 
the exception; that, accordingly, in each instance, ‘the second plant’ 
is a plant of one of its customers who there converts the cream into 
ice-cream and thence ships it for sale * * *. Appellant says in its 
brief that its activities at its second plant were ‘a necessary incident 
of delivery’; * * * The milk” (It was cream) “was shipped from ap- 
pellant’s Long Island City plant to its customers in the form of 
cream. It was not, then, improper for the Secretary to hold that ap- 
pellant’s ‘utilization’ of the milk at that plant, its ‘second plant,’ 
was as cream.” 

[5] The court there was specifically construing Article ITT, sec- 
tion 1 of Order No. 27, and this construction was given separate and 
apart from a question of the validity of the Order itself. Finding 
that the Fairmont Creamery Company premises constitute a “sec- 
ond plant,” it is not necessary to consider the question of whether the 
Fanny Farmer Candy Shops, Inc., premises were a plant. How- 
ever, we think they meet the definition of a plant, both within ordi- 
nary understanding of the word and as it is intended to be construed 
in the Act. Further, it may be said that assuming that the Fanny 
Farmer Candy Shops, Inc., is the second plant’ intended under the 
provisions of the Order, the plaintiff would not be entitled to a 
classification as III-A for the reason that the record discloses that 
this cream was utilized not only for milk chocolate but also for candy. 
How much went into milk chocolate and how much into candy does 
not appear. If cream is classified on the basis of its use as candy 
other than milk chocolate, it falls under Class 1 as provided in Ar- 
ticle IIT, Section 2 which includes all milk for which the utilization 
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is not established by some other classification, and, of course, under 
Class 1 the re- [626] sults would be less favorable to the plaintiff 
than as though made in Class IT-A. 

There is no question that the meaning of the word “plant” has 
led to a great deal of confusion, and it would seem that some defini- 
tion might well have been given in the statute or under the Orders, 
but it is possible that the difficulties which might arise from such 
action are not foreseen by the Court. 

In construing Order No. 27, supra, the Court in United States v. 
Rock. Royal Co-Op., 307 U.S. 533, 59 S.Ct. 998, 83 L.Ed, 1446, has 
considered at great length the provisions of this Order and pointed 
the discretionary right in the officer administering its provisions. 
The plaintiff herein places special emphasis upon the decision in Bar- 
ron Coop. Creamery v. Wickard, 7 Cir., 140 F.2d 485, but it seems 
that facts there are not comparable with those presented in the in- 
stant case. It is said by the plaintiff that cases are comparable in 
the respect that liability was imposed against the handler as the 
result of a change in interpretation made retroactively. The Barron 
case involved a situation where the milk left the first plant in a 
form of a lower classification than that which it later took and which 
the administrator used as a basis of classification. There is no ques- 
tion in the Barron case of the meaning of the word “plant.” We are 
not here concerned, as the court there was, with the effect of the ap- 
plication of any amendment retroactively. There was no change in 
Order No. 27 during all the periods in question here, -and the ad- 
ministrator has not, as we understand it, sought to interpret the 
provisions of the Order as amended by the Act effective May 1, 1940. 
In the instant case the administrator has never ruled that the Fair- 
mont Creamery Company premises were not a plant. As hereto- 
fore pointed out, the reports by the plaintiff were submitted and 
the money was distributed in accordance with the reports as made. 


[6] There is no merit seen in the point made by the plaintiff that 
the administrator was not justified in reclassifying the cream upon 
the basis of any changed interpretation made long after the sale. In 
the Queensboro case [137 F.2d 981], the question was raised that the 
evidence shows “that, for many months, the Market Administrator 
acquiesced in appellant’s interpretation of the orders. But even if the 
uncontradicted evidence so showed, that fact would be irrelevant; 
nothing in the Act or in the orders confers on the Market Adminis- 
trator, the Secretary’s subordinate, the power to bind the Secretary 
by his own unauthorized interpretations.” 


So here the Secretary was not bound by the interpretation of the 
Orders by the Market Administrator. In the Crowley’s Milk Co., 
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Inc., matter, on March 23, 1942, the hearing officer found that the 
Patterson property of Crowley’s was not a plant though theretofore 
he had found that the Fairmont Creamery Company was a plant. 
It does not appear that either of these findings was based upon the 
amendments of 1940, though each of them was made subsequent to 
the effective date of the amendment of 1940. The two cases can be 
listinguished in material points, but it is not necessary to do so, since 
the findings in the Crowley case did not bind the Secretary. 

The complaint must be dismissed. 

l'indings, if deemed necessary, may be submitted to accord here- 
with. 


UNITED STATES v. TITUSVILLE Datry Propucts Co., 63 F. Supp. 104. Decided 
November 14, 1945. 


DISTRICT COURT, W. D. PENNSYLVANIA 
Civil Action No. 1745 


Mandatory Injunction—Stay of Injunction Proceeding 
Action by the United States for mandatory injunction requiring the defendant 
to comply with the marketing order and pay sums due on account of the 
Producer Settlement Fund and sums due producers for milk delivered 
to the defendant would be stayed pending the outcome of the administra- 
tive proceedings instituted by the defendant before the Secretary of Agri- 
culture.* 


|/04|+ Action under the Agricultural Marketing Agreement Act 
of 1937, 7 U.S.C.A. §§ 601 et seq.. 671 et seq., by the United States 
of America against Titusville Dairy Products Company, to procure 
a mandatory injunction commanding defendant to comply fully with 
Order No. 27, as amended, to pay sums due on account of Producer 
Settlement I und, and to pay producers money due them for milk 
lelivered by producers to defendant. On plaintiff” s motion for sum- 
mary judgment, and defendant’s motion for a stay of proceedings 
pending determination of administrative proceedings instituted by 
defendant before the Secretary of Agriculture. 

Motion to stay granted. 

Charles F. Uhl, U.S. Atty., and W. Wendell Stanton, Asst. U. S 
Atty., both of Pittsburgh, Pa., for plaintiff. 

Daniels & Harter, of Harrisburg, Pa., for defendant. 

McVicar, District Judge. 

This action was brought December 31, 1941, under the Agricultural 
Marketing Agreement Act of 1937, 7 7 USCA. §§ 601 et seq., 671 et 
sey. Plaintiff filed a motion for summary judgment under Rule 66, 
which I will not discuss, as I have decided to grant defendant’s mo- 
tion for a stay of proceedings in this action pending the outcome of 


*Reference to other points involved in this case will be found in Index-Digest in this issue 


of Agriculture Decisions.—Ed. 
¢Italic figures in brackets refer to first word beginning a page in 63 F. Supp. 104.—Ed. 
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administrative proceedings instituted by defendant before the Secre- 
tary of Agriculture. Both motions were argued. 

The purpose of this action, as appears by plaintiff’s amended com- 
plaint filed October 13, 1944, inter alia, is to procure a mandatory 
injunction commanding the defendant to comply fully with Order 
No. 27, as amended, and to pay to the Market Administrator for the 
New York Metropolitan Milk Marketing Area all sums due from 
defendant on the account of the Producer Settlement Fund and 
expenses of administration; and further, that defendant be directed 
to pay its producers all moneys due and owing to said producers for 
all milk delivered by said producers to the defendant from July 1, 
1941, to the date of judgment herein. The amounts as itemized in 
the complaint are, on account of the Producer Settlement Fund, 
$4,058.55, expenses of administration, $625.84, and to milk producers, 
$17,021.65. 

Defendant, in its answer, alleged that it was not a handler; that 
it was not engaged in interstate commerce or that which affects inter- 
state commerce, and other reasons why the relief asked for by plain- 
tiff should not be granted. Defendant was not heard before the 
orders to make the payments above mentioned were made. He has 
applied for such a hearing before the Secretary of Agriculture, 
which hearing has not been granted or heard as yet. 

In disposing of the foregoing motion to stay made by defendant, 
the following facts, inter alia, should be considered: That defendant 
has not had an opportunity to be heard as to the orders made against 
[705] him; that there has been a long delay since bringing this 
action to the present time; that the defendant may not be able to 
recover money paid to producers; that the Secretary of Agriculture 
is in a better position to expeditiously determine the issues of fact 
and law raised by the defendant than the Court; that such a hearing 
may be promptly held by the Secretary of Agriculture, and this 
action, if necessary to be tried thereafter, may be promptly heard 
and tried. 

It seems, therefore, that the hearing before the Secretary of Agri- 
culture should be held before the hearing in this court. It may be, 
without such a hearing, that defendant would be deprived of due 
process of law. See La Verne Co-Operative Citrus Association v. 
United States, 9 Cir., 143 F.2d 415. I conclude that the Motion to 
Stay should be granted. 
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ADMINISTRATIVE PROCEDURE ACT 


ADMINISTRATIVE PROCEDURE ACT 
Section 10(d) of, confirming existing law relating to postpone- 


ment of effective date of any action taken by any agency_-__ 1349 


EFFECTIVE DATE OF ORDER No. 75 
Denial of Application to Postpone 
Milk handlers subject to the Order No. 75 issued under the 
Agricultural Marketing Agreement Act of 1937 are not 
entitled to postponement of the effective date of the order 
pending review thereof since the application to post- 
pone has not been convincing that justice requires such 
postponement. This determination is in accordance with 
section 10(d) of the Administrative Procedure Act which 
provides that “pending judicial review any agency is au- 
thorized, where it finds that justice so requires, to post- 
pone the effective date of any action taken by it’? and 


which merely confirms existing law --.-.-__--_-------- 1349 


ORDER No. 75 


Denial of application to postpone effective date of._.__-------- 1349 


COMMODITY EXCHANGE ACT 
REGISTRATION 
Suspension of 
For respondent’s failure to segregate the customer’s funds 
and his failure to keep a written record of trades which 
he confirmed, respondent’s registration and trading privi- 
leges on contract markets are suspended as consented to 
by respondent and recommended by the complainant in 


ASAE: “ARC ae a eet er 1350 


TRADING PRIVILEGES 


Suspension of, on contract. markets...._......<..-..u.-...--- 1350 


VIOLATION OF ACT 
Failure to keep written record of trades confirmed by re- 
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Failure to segregate customer’s funds ----------------~------ 1350 


PACKERS AND STOCKYARDS ACT, 1921 


RATES AND CHARGES 
Continuation of ; 
The rates and charges prescribed by the order of November 
28, 1945, are hereby continued in effect until further 
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ACCORD AND SATISFACTION 
Evidence Failing to Show 
Where the parties exchanged wires concerning a proposed 
allowance by the seller for damages claimed by the buyer, 
held such evidence failed to show an accord and satis- 
RRONON Geis oe hone cnn co aioe ance ae eewaen 
COUNTERCLAIM 
RINE NS cso cc a ie ge el a a hn oe hd 
CUSTOM AND USAGE 
Meaning of term “f.o.b. acceptance final” not modified by_---- 
Meaning of term “f.o.b.” not modified by.-.----_.._.-----_-_--- 


Variance of Term F.O.B. by Evidence of 
The definition of the term “f.o.b.” in the regulations under 
the act is clear and unambiguous and cannot be varied 
by evidence of an alleged custom at shipping point____-- 


DISMISSAL 

Settlement Between Parties 
Complaint for reparation dismissed on notification by com- 
plainant that payment in full has been made by respond- 
ent in accordance with settlement agreement between 
I ae es 
It having been stipulated in writing by the attorneys for the 
parties hereto that the case has been settled between the 
parties and that the proceeding may be dismissed with 
prejudice, the complaint is accordingly dismissed with 
III = 5g ee a gears 


EVIDENCE 
Facts failing to show— 

BECO B00 GRUMOCHOR oe aces ences en aoe anne 
“Meaning of term “f.o.b. acceptance final” not modifieed by_--- 
Meaning of term “f.o.b.” not modified by_.......-..._---.---- 
Resale net proceeds as evidence of reasonable market value_-_-- 


F.O.B. 
Pe eC RRND oN cuca on Gecn dues omadonmianckere eae 


F.0.B. ACCEPTANCE FINAL 
Meaning of term 


“F.0.B.” anp “F.O.B. ACCEPTANCE FINAL” 
not Modified by Evidence of Custom and Usage 
Where complainant on different dates during a five-day 
period sold to respondent a total of five carloads of can- 
taloups at prices f.o.b. California shipping point, and 
complainant contended that by custom and usage “f.o.b” 
meant “f.o.b. shipping point acceptance final,” and re- 
spondent unloaded and sold three of the carloads at des- 
tination and rejected two carloads, on the ground that 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


“F.0.B.” anp “F.0O.B. ACCEPTANCE FinaL”’—Continued 
none of the five carloads contained cantaloups that were 
in suitable shipping condition, held that the meaning of 
the terms “‘f.o.b.” and “f.o.b. acceptance final,” as defined 
in the regulations is clear and not subject to change by 
evidence of custom and usage, and that the sale and pur- 
Ghana: Was: om an: Tak Weeiee...25-- 533 ee 


LAWFUL REJECTION 
Commodity Not in Suitable Shipping Condition 
Where two out of a total of five carloads of cantaloups were 
purchased at a price f.o.b California shipping point, but 
at destination an average of 9 percent were soft, 8 per- 
cent were affected by decay, and an average of 17 percent 
had sticky stem scars, most of which were moldy, and 
the buyer rejected, held that the melons were handled 
under normal transportation service and conditions, and 
since they were not in suitable shipping condition, the 
buyer’s. rejection was Warranted ...22-~.2..266<<-sus-s 


LICENSES 
Denial of Application for 
Where applicants for a license under the act were ordered to 
show cause why their application should not be denied 
because of prior violation of the act, held that while 
applicant-partnership as such had not violated the act, 
a prior violation by one member warranted a denial of 
CG RIN ars te es alniainin aida ieee oe ae aneeraentaae 


Vacation of Prior Order Denying Application for 
Where application of partnership for a license has been 
denied because of a prior violation of the act by one of 
its members, but further investigation disclosed that such 
member had demonstrated fitness to engage in business, 
the prior order denying a license to the partnership is 
vacated, and a license is ordered to be issued to the 
DAPURGP ONT igs 5 Sn oer Se rene 


PARTNERSHIP 


While applicant partnership as such had not violated act, 
prior violation by one member warranted denial of license_- 


PRINCIPAL AND AGENT 
Ratification of Act of Sub-Agent 


Where a buyer of cantaloups acted through a buying agent 
and the agent placed some of the orders through a sub- 
agent, but buyer did not object to the purchase made 
through the sub-agent, held (1) that in the absence of 
authority of the agent to employ a sub-agent, the au- 
thority of the agent is presumed to be personal and he 
cannot delegate it to another so as to affect the rights 
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PRINCIPAL AND AGENT—Continued 
Ratification of Act of Sub-Agent—Continued 
of his principal; and (2) that although the sub-agent was 
not employed by the buyer, the latter ratified his acts by 
failing to repudiate the action of the sub-agent within a 
DOABUROU le) CRD oo e5 Sees oceans ceee ca eee ee cecee 


REASONABLE MARKET VALUE 
Resale net proceeds evidence of --------------_-------.~----.- 


REPARATION 
Breach of Warranty 

Where complainant sold respondent a quantity of kale at 
a price delivered at destination and warranted it would 
grade 90 percent U. S. No. 1, but Federal inspection 
made at destination showed that from 2 to 5, mostly 
2 to 3, outer leaves of 40 percent of the kale were turn- 
ing yellow, and an average of 10 percent there was 
affected by Bacterial Soft Rot in various stages, held: 
(1) the kale did not conform to warranty; (2) the evi- 
dence failed to show that complainant authorized re- 
spondent to dispose of the kale for complainant’s account 
as alleged in respondent’s counterclaim; (3) respondent 
had the right, in accordance with section 69 of the Uni- 
form Sales Act, to accept the kale and set up against 
complainant’s action to recover the full price, the breach 
of warranty by way of recoupment; (4) the net proceeds 
on resale was proof of the reasonable market value of the 
kale delivered by complainant to respondent; (5) repa- 
ration should be awarded complainant in the amount 
of the net proceeds; and (6) respondent's counterclaim 


MIG UGE ISINIGRON Co ee ee, 


Failure to Deliver in Accordance With Contract 
Where respondent sold to complainant a carload of tomatoes 
on an f.o.b basis at a price including a charge for fumi- 
gation at the shipping point, and the tomatoes deteri- 
orated abnormally in transit due to a too highly concen- 
trated application of the fumigation gas, held that the 
tomatoes were not in suitable shipping condition and 
complainant is entitled to recover damages for the pur- 
chase price plus freight and cost of handling less the 
Stross procoete from: The TOSRIO i Wc6 one coon eeeencun 


Failure to Pay Purchase Price 
Where two out of the five carloads of cantaloups purchased 
at a price f.o.b. California, at destination showed an 
average of 4 percent decay, after nine days in transit, 
it is held that they were in suitable shipping condition, 
and since buyer made no objection until 14 days after 
arrival of one car and 10 days after arrival of the other, 
held further, that such retention of the cantaloups without 
objection, warranted the inference that they conformed 
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REPARATION—Continued A.D. 


Failure to Pay Purchase Price—Continued No. Page 
to contract specifications, or that buyer concluded to 
accept them regardless of their condition and, therefore, 
it must pay the agreed purchase price_-_.------------ 1353 39822 
REPARATION FOR— 
Rietael Gl WOSTOUES 28) ok os a regen 1358 843 
Failure to deliver in accordance with contract__--__------- - 1355 836 
Pranure to pay parchene Wriee - 2.82 oo oes 1353 = 826 
STAY ORDER 
Prior Dismissal Order Stayed 
Dismissal order of October 14, 1943, is hereby stayed pend- 
ing the decision to grant or deny complainant’s petition 
TOR BSOCOUAIIOLUNIONN <3 8o oe  e  e e 1357 840 
SUITABLE SHIPPING CONDITION 
Condition at Destination Showing Lack of 
Where one out of five carloads of cantaloups purchased at 
a price f.o.b. California, showed an average of 12 percent 
decay at destination, 3 percent had sunken and discolored 
scars, and the stems of approximately 7 percent were 
moldy and sticky, held that they were not in suitable 
iineine GUNMEN 2) oo ea aaa 1353 822 


VIOLATION OF ACT 
Failure to deliver in accordance with contract-_---_---------- 
Failure to pay— 
WEG ONMES) HHIOG: 5. cos = os aces ease ena eae 1358 843 
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Page 
ADMINISTRATIVE LAW 
Authority of Subordinate to Bind Secretary by Interpretation of Order 
A subordinate of the Secretary cannot bind the Secretary by an 
unauthorized interpretation of an order classifying milk for 
price-fixing purposes, 60 F. Supp. 622_.....-..--.._.------.. 845 
Judicial Review of Action of Secretary 
In a proceeding to review the action of the Secretary in sustain- 
ing a classification of cream under the act, the court’s author- 
ity is limited to determining whether Secretary’s rulings are 
in accordance with law, 60 F. Supp. 622_-...-..-.-----.-.... 845 
Power of Courts to Pass Upon Weight of Evidence 
The courts have no power to pass upon the weight of the evi- 
dence before the Secretary in making classification of milk 
under the act, if his findings are supported by substantial evi- 
ie S60 ey Mere sa Se ee ee ease eae 845 
ADMINISTRATIVE PROCEEDING 
Stay of, pending mandatory injunction, 68 F. Supp. 104---------- 852 
CLASSIFICATION OF MILK 
Utilization at second plant, 60 F. Supp. 622_-..__-.__.--.--.----- 848 
Courts 
Judicial review of action of Secretary under section 8c(15)(A) of 
et aie Be ne eee ee Oo ea en oe oe oe cee meecneeuae 846 
Power of, to pass upon weight of evidence before Secretary, 60 F. 
MN Mine? onesie ooh cet etaecethcasenianetncasaneacdaues 846 
EVIDENCE 
Power of courts to pass upon weight of, 60 F. Supp. 622---------- 846 


JUDICIAL REVIEW 
Action of Secretary under section 8c(15)(A) of act, 60 F. Supp. 622. 846 


MANDATORY INJUNCTION 
Stay of Injunction Proceeding 

Action by the United States for mandatory injunction requiring 
the defendant to comply with the marketing order and pay 
sums due on account of the Producer Settlement Fund and 
sums due producers for milk delivered to the defendant would 
be stayed pending the outcome of the administrative proceed- 
ings instituted by the defendant before the Secretary of Agri- 
Cutters. GS-2. 0. IO access cesawaseneues plas Be 851 


OrpeR No. 27 (NEw YorRK) 
Classification of Milk 
Where a New York milk handler delivered sweet cream to a New 
Jersey corporation which delivered the cream to the New York 
5 A.D. 858 
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ORDER No. 27 (NEw York )—Continued 
Classification of Milk—Continued 

company’s premises where it was placed in refrigerators, and 
thereafter sold by the New Jersey corporation to a candy 
manufacturer in New York, the milk handler would not be 
entitled to a more favorable classification even if the candy 
manufacturer’s premises constituted a ‘second plant’ within 
the milk order providing that when products are moved to a 
second plant classification for price-fixing purposes may be in 
accordance with utilization at the second plant, under the 
record that cream was utilized for milk chocolate and for 
candy and cream classified on basis of its use as candy other 
than milk chocolate fell within the least favorable classifica- 
tion. for the handier, ¢0 F: Supp. 622..--...-.-...ccscnucs 
Classification of Milk in Accordance With its Utilization at Second 

Plant 
Facts showing Secretary of Agriculture was justified in finding 
that company’s premises constituted a ‘‘second plant” within 
the New York City milk order providing that, when milk prod- 
ucts are moved to a second plant, classification for price fixing 
purposes may be in accordance with its utilization at second 
plant, although the second plant is owned by the original milk 
handler, 60 F. Supp. 622 och aoa ap ts ak a cl 


STATUTES 
Construction and Interpretation 
Authority of subordinate to bind Secretary by interpretation of 
order, 60 F. Supp. 622 st casei ick ak sorta ila sneak acne a ae 


SUBORDINATE OFFICERS 
Power of, to bind Secretary by interpretation of order, 60 F. Supp. 
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